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classified in early times as substantive requirements. But it is
now generally agreed that they are to be regarded as mere
formalities. The same opinion prevails with respect to recorda-
tion and similar acts required under some laws when parties
have married abroad.
(b)   Except in England, the requirement of parental con-
sent to the marriage of a minor is universally characterized
as closely connected with the intrinsic requirement of consent
of the party. The English qualification itself is open to criti-
cism.33
(c)   Classification of the requirement of freedom from, mis-
take has caused some writers difficulty.34 Their doubts can be
resolved easily when two different situations are kept separate.
On the one hand, due form requires that the parties make their
declarations at the time and in the words or by the conduct
demanded by the applicable law. If, for instance, A says "no"
but is understood to have said "yes," the law governing
"formalities" should be resorted to in order to determine
whether there exists a validly declared consent. On the other
hand, whether a declaration of intention must be supported
by an intention in fact or whether the declaration is to be
considered valid even where the intention of the party does
not coincide with his expression, is a matter which concerns
the essentials rather than the formalities of the contract. Thus,
if both parties use the correct ceremony but have secretly
agreed to be married only nominally (simulation), the law
governing substantial requirements should determine whether
or not they are bound in marriage. This has been denied by
canon and English law but affirmed by Italian law and the
German Code before its amendment.35
30 See below, p. 267.
34 CHESHIRE  346 classifies a "fundamental mistake" as pertaining to for-
malities and hence refers it to the law of the place of celebration, while he clas-
sifies "capacity" only as personal law.    This reasoning neglects the essential
distinction between intention and declaration of intention.    In accordance with
the text, e.g., JEMOLO, Matrimonio 97.
35  See infra p. 272.